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MESSAGE FROM THE CHAIR

Dear Colleagues,

Sometimes, when the legal profession thinks about its diversity, equity, and
inclusion (“DEI”) efforts, we think about them as if they were in a bubble. We
forget that these efforts, like our profession, interface with and are influenced by
countless other actions beyond our profession and the law. Just as we learned in
IILP’s white paper, “Competing Interests,” actions and efforts that superficially
appear to have no relationship to DEI in the legal profession can nevertheless
have a profound impact upon our success or failure.

“From Financial Services Green to DEI Gold: DEI in the Financial Services
Industry” is a companion piece to IILP’s CLE webinar of the same name. Here,
we encourage the legal profession and the financial services industry to make
intentional efforts to advance DEI through the regulations promulgated by some
of the leading self-regulatory organizations in financial services. The “Butterfly
Effect” of these efforts stand to add emphasis to the DEI priorities of the
companies they regulate, and in turn, the law departments in those companies,
and the outside counsel law firms that serve those law departments.

We continue to learn about the driving forces for greater DEI. As we learn, we
can become more intentional and have greater impact. And, hopefully, better
outcomes.

Sincerely,

P bes oy

Bruce R. Byrd

Chair

Institute for Inclusion in the Legal Profession
and

Executive Vice President and General Counsel
Palo Alto Networks
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ACCELERATING
OPPORTUNITIES
FOR DIVERSE
LAWYERS IN THE
FINANCIAL SERVICE
INDUSTRY

Lorraine McGowen'

When it comes to diversity in the legal profession, it’s clear
we have work to do. Minority representation within law
firms has increased, but people of color account for only 28%
of partner track associates and 12% of partners. Black and
Latina women each make up less than one percent of law
firm partners. Yet 78% of law firm partners are male and 89%
are white.

When it comes to the financial services industry, lack of gen-
der and racial diversity in the financial service industry is
well-known and widely acknowledged. The U.S. finance,
insurance and real estate sector is a key driver of economic
and entrepreneurial growth. Of the $70 trillion in global
financial assets under management across the investment
universe, less than 1% are managed by minority-owned or
women-owned firms. Women and people of color also are
dramatically underrepresented at the board and senior man-
agement levels within the financial services industry.

In the past few years, several financial institutions made pub-
lic commitments to increase gender and racial diversity at
their institutions and on their boards. According to the U.S.
House Committee Report on Diversity and Inclusion®

Despite public racial equity commitments, the diversity
and inclusion of investment firms did not increase sub-
stantially between 2019 and 2020. For example, women
made up 26.2% of executives in 2019 and 27.5% of execu-
tives in 2020, an increase of 1.3 percentage points. People
of color made up 16.6% of the executive workforce in
2019, and 17.6% of the executive workforce in 2020, only
an increase of one percentage point. Importantly, only
3.0% of executives in investment management firms were
Black in 2019. In 2020, this number rose to 3.4%, less
than half a percentage point increase. Similarly, on aver-
age, only 3.0% of executives were Latinx in 2019, and this
number rose less than half a quarter of a percentage point
to 3.2% in 2020. . .. While some progress has been made
over the last five years, there is more work to be done.

More progress also needs to be made for minorities inside
the boardroom. According to a report released by the Board
Diversity Action Alliance, “[B]lack directors have held only 49
of about 4,700 board seats created at companies backed by
the top 18 private equity and venture capital firms.”* Accord-
ing to the report, “[B]lack and Latinx directors each held
about 1% of board seats, with women at about 10%. ... And
of about 3,800 positions in the executive suites of those com-
panies, just 25 were held by Black people.™

SEC Commissioner Allison Herren Lee said it best:

[I]t has often been argued that advocating for corporate
diversity is about equality for equality’s sake, and that
corporate decision-making by contrast has to be about
maximizing shareholder value. In other words, don’t inject
social ideals into the boardroom or the management suite.
I could never quite buy in to the view that some 40 per-
cent of the population in our country (if we’re talking
about minorities) or over half the country (if we're talking
about women) must rationalize their inclusion in corpo-
rate boardrooms and elsewhere in economic terms instead
of the reverse. How can one possibly justify—in economic
terms—the systematic exclusion of a major portion of our
talent base from the corporate pool? That is about as eco-
nomically irrational as it gets. Nevertheless, to the extent
one seeks economic support for diversity and inclusion
(instead of requiring economic support for the lack of
diversity and exclusion), the evidence is in.>

There is a business case for diversity in the financial service
industry:

+ Companies with the greatest ethnic diversity on execu-
tive teams outperformed those with the least by 36% in
profitability.

+ Companies with more than 30% women on their exec-
utive teams are significantly more likely to outperform
those with fewer or no women executives.

+ Firms with the highest proportion of women on their
boards outperform those with the lowest.

» Companies with higher than average diversity on
management teams report higher revenue from new
products and services.

Financial service institutions serve as underwriters, asset
managers, investors, advisers, bondholders, and lenders,
among others, in some of the most important global finance
transactions. Take for example, the largest financial trans-
actions in 2021 a list of which is attached to this article as
Exhibit A (see page 7). Consider for each of these transac-
tions which institution served as underwriter or lender or
investor or adviser. Each institution had the opportunity

4 From Financial Services Green to DEI Gold: DEI in the Financial Services Industry



Financial service institutions serve as underwriters,
asset managers, investors, advisers, bondholders,

and lenders, among others, in some of the most
important global finance transactions.

to select external counsel as underwriter counsel, lender’s
counsel, or investor and/or bondholder counsel. In such role,
these financial institutions have the opportunity to acceler-
ate diversity among the service providers who are providing
services, including law firms. They can ask questions among
their service providers including: Who will lead the team? Is
the team diverse? Is the relationship partner diverse?

Yet, the number and percent of diverse attorneys in the
financial service industry is not known. While law firms
complete numerous surveys throughout the year on law firm
and in-house demographics, comprehensive data on diverse
attorneys in the financial services industry is not available.
Surveys generally do not request firms to track practice areas
or industries by attorney or professional.®

Similarly, there is a noteworthy lack of diversity of financial
regulators in the U.S. government. According to Commis-
sioner Lee:

[Jlust three percent of top financial regulators in the past
106 years were Black. ... “There are no Black Commission-
ers at the Securities and Exchange Commission (SEC). Or
at the Commodity Futures Trading Commission (CFTC).
There has never been a Black Chairman of the Federal
Deposit Insurance Corporation (FDIC), SEC, or CFTC. And
today, the staffs of political appointees—whether Dem-
ocrat or Republican—are, with few exceptions, almost
devoid of African Americans.”’

The financial services industry is a trillion dollar indus-

try that spends hundreds of millions of dollars annually on
professional services, including legal services. It is impor-
tant to encourage law students and attorneys to consider
careers in financial services given how vital the industry

is to the U.S. economy. To solve the gap in federal regula-
tors and senior executives in federal and state government,
we need to increase the pipeline of attorneys and other pro-
fessionals who can advance within our firms, in-house, in
academia and in the government. The following is a series of

recommendations that may be helpful in accelerating a sus-
tainable path for diverse attorneys in the financial services
industry. As a result of section 342 of Dodd-Frank, several

of our federal financial services agencies such as the SEC are
already implementing several of these recommendations.
External counsel and financial service institutions should do
the same.

Recommendations
Outreach/Pipeline

+ Education: Lawyers should collaborate and partner
with internal and external stakeholders to mentor,
counsel, and encourage middle and high school stu-
dents to pursue a legal career in financial services,
including conducting financial literacy courses.

+ Partner with external organizations, such as affinity
bar associations (such as National Bar Association,
Hispanic Bar Association, NEPABA, SABA, NLGBTQ+
Bar Association, and post job openings with these bar
associations).

+ Expand the firms’ network of schools (colleges/law
schools) to conduct on-campus interviews and collect
resumes and recruit from schools (including HBCUs)
that have a large minority student body.

+ Coordinate with HBCU law schools regarding oppor-
tunities for successful legal careers in the financial
services industry.

Recruitment

« Diversity starts at the top. For organizations (agencies/
institutions):

o communicate leadership support regarding sup-
plier diversity into organization’s business planning
cycles and initiatives;

From Financial Services Green to DEI Gold: DEI in the Financial Services Industry 5



o have an established policy to solicit bids from a
certain number or percentage of minority- and
women-owned businesses; and

o conduct targeted outreach to inform minority-
and women-owned businesses or affinity groups
representing these constituencies of contracting
opportunities.

Use metrics to identify a baseline and track M/WOB
opportunities:

o total amount spent annually buying and contracting
goods and services;

o availability of relevant minority- and women-owned
businesses to compete in contracting opportunities;
and

o percentage of contract dollars awarded to minority-
and women-owned businesses by race, ethnicity,
and gender as compared to total contract dollars
awarded for the calendar year.

Consider opportunities for diverse counsel at majority
firms:

o have an established policy to solicit bids from a cer-
tain number or percentage of diverse attorneys at
majority firms; and

o conduct targeted outreach to inform diverse
attorneys at majority firms or affinity groups rep-
resenting these constituencies of contracting
opportunities.

Retention/Fostering True Allyship

Data collection: Collect and report disaggregated data
on diverse attorney workforce by practice area. For
external counsel, track attorneys by practice areas who
are pitching for, working on, leading client teams and
advising clients in the financial services industry.

Communication: Disseminate information about DEI
inclusion strategies and initiatives. Communicate job
openings, leadership opportunities, and education
initiatives.

Consider at least one diverse candidate for all executive
or firm leadership positions and board positions when
there are openings.

For institutions, encourage, solicit, and advocate team
members for participation on financial service regula-
tory advisory committees (like SEC Asset Management

Advisory Committee, Fixed Income Market Structure
Advisory Committee, Investor Advisory Committee).

« Encourage White male partners to actively participate
in and lead DEI efforts. Get to know your diverse part-
ners, including their areas of expertise and key clients,
particularly with financial service clients. Invite them
to pitch new business opportunities and speak at asso-
ciation events. Ensure your client teams are diverse.
Recommend diverse partners for leadership positions,
internally and externally. Speak up if a panel, pitch, or
client team lacks diversity.

+ Allyship: For external counsel, ensure diverse part-
ners have opportunities to pitch for, lead a team, and
be the relationship partner for financial service clients.
When meeting with a financial service client, who are
you “bringing to” the meeting? Be a sponsor to diverse
attorneys.

+  While our profession is not yet where it should be,
implementing these strategies can bring about sustain-
able institutional change and empower firms to create
an environment where there is true diversity in the
financial services industry.

Endnotes

1. Lorraine McGowen is a partner at Orrick, Herrington &
Sutcliffe LLB a member of the firm’s Management Committee and
Partner-In-Charge of its global Diversity & Inclusion Initiative.

2.U.S. House Committee on Financial Services, Diversity and
Inclusion: Holding America’s Largest Investment Firms Accountable,
at 4, 117th Cong., 2d Sess., Dec. 14, 2021, https://financialservices.
house.gov/uploadedfiles/largest_investment_manager_1214.21.pdf

3. M. Abelson & S. McBride, Private Equity-Backed Firms Shut
Out Black Directors, Data Show, (Bloomberg, Sept. 7, 2021), https://
www.bloomberg.com/news/articles/2021-09-07/private-equity-
backed-firms-shut-out-black-directors-data-show.

4.1d. at 2.

5. Commissioner Allison Herren Lee, Diversity Matters, Disclo-
sure Works, and the SEC Can Do More: Remarks at the Council of
Institutional Investors Fall 2020 Conference, https://www.sec.gov/
news/speech/lee-cii-2020-conference-20200922. See also Brief for
Amici Curiae Leading Science and Technology Businesses in Support of
Respondents, Students for Fair Admission, Inc. v. President and Fellows
of Harvard College, Nos. 20-1199 & 21-707 (continuing importance
to science and technology companies of race-conscious, holistic
university admissions practices. To find the next superb employee
and create the next superb team, amici depend on universities
admitting talented students from all backgrounds, and helping each
student learn how to thrive in a diverse setting).

6. Generally, an individual is able to self-identify practice area
in their bios, and in publications, such as Diversity & the Bar, and in
directories, such as those provided by MCCA or DiversityLab.

7. Lee, supra note 5 (citations omitted, emphasis in original).

© 2022 Lorraine McGowen.
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EXHIBIT A
Top 10 Largest Finance Deals 2021

Top 10 Largest IPOs 2021

Princing Date Issuer Name Issuer Country Sector Exchange Money Raised (USD)
(Billions)

11/9/21 Rivian Automotive, Inc. | United States Consumer NASDAQ-US 13.7
Discretionary

1/29/21 Kuaishou Technology | China Technology Hong Kong Exchange - | 6.2

Main Board

3/10/21 Coupang Inc. South Korea Consumer NYSE 4.6
Discretionary

6/29/21 DiDi Global Inc. China Consumer NYSE 4.4
Discretionary

1127121 InPost SA Poland Industrials Amsterdam 3.9

7129121 Krafton Inc. South Korea Consumer Korea Exchange-KOSPI | 3.8
Discretionary

517121 China Three Gorges China Utilities Shanghai Stock 35

Renewables (Group) Exchange
Co. Ltd.

10/27/21 GlobalFoundries Inc. United States Technology NASDAQ-US 29

10/29/21 Volvo Car AB Sweden Consumer Stockholm 2.7
Discretionary

3117121 Vantage Towers AG Germany Telecommunications Frankfurt Stock 2.6

Exchange-Prime

Top United States Investment Grade Corporate Deals 2021

Issue Date Issuer Domicile Nation Deal Size (US$mil) Macro Sector
311121 Verizon Communications United States 24,898 Telecommunications
Inc.
10/21/21 AerCap Ireland Capital Ireland-Rep 20,957 Financials
5/10/21 Amazon.com Inc. United States 18,437 Retail
4/16/21 Bank of America Corp. United States 15,000 Financials
3/22/21 Oracle Corp. United States 14,965 High Technology
21121 Apple Inc. United States 13,960 High Technology
4/15/21 JPMorgan Chase & Co. United States 13,000 Financials
1127121 7-Eleven Inc. Japan 10,935 Retail
372121 Siemens NV Germany 9,989 High Technology
1/4/21 Broadcom Inc. United States 9,971 High Technology
212121 Boeing Co. United States 9,825 Industrials
10/18/21 Goldman Sachs Group Inc. | United States 9,000 Financials
7/15/21 Morgan Stanley United States 8,500 Financials

From Financial Services Green to DEI Gold: DEI in the Financial Services Industry 7



Top 10 Global Syndicated Loans 2021

Closing Date Borrower Target Nation Package Amt (US$mil) Primary UOP
5117121 Magallanes Inc. United States 41,500.0 Acquisition Fin.
6/17/21 Vonovia SE Germany 26,669.4 Refinancing
2124721 Verizon Communications Inc. | United States 25,000.0 General Corp. Purp.
8/5/21 Vonovia SE Germany 23,8415 Acquisition Fin.
8/6/21 Daimler AG Germany 21,168.0 General Corp. Purp.
11/3/21 Roche Holding AG Switzerland 20,765.7 Stock Repurchase
3/30/21 AerCap Holdings NV United States 19,000.0 General Corp. Purp.
417121 General Motors Co. United States 17,500.0 General Corp. Purp.
4127121 Walmart Inc. United States 17,060.0 General Corp. Purp.
9/29/21 Ford Motor Co. United States 15,500.0 General Corp. Purp.

Top 10 Global Financing Transactions Q4 2021

Company Deal Value (USD) Location Industry Stage

J&T Express $2.5B Jakarta, Indonesia E-commerce Late-stage VC

Commonwealth Fusion $1.8B Cambridge, U.S. Cleantech Series B

Systems

Gopuff $1.5B Philadelphia, U.S. Retail Late-stage VC

Regor Therapeutics $1.5B Shanghai, China Biotech Early-stage VC

Sierra Space $1.4B Broomfield, U.S. Spacetech Series A

Lacework $1.3B San Jose, U.S. Network Management Series D

Software

GTA Semiconductor $1.258B Shanghai, China Semiconductors Early-stage VC

Nanjing LingHang Technology | $1.2B Nanjing, China Automotive Series A

Thrasio $1B Walpole, U.S. E-commerce Series D

Pupumall $950M Fuzhou, China Retail Late-stage VC
8 From Financial Services Green to DEI Gold: DEI in the Financial Services Industry




Top 10 Global Announced Deals of 2021

Quarter Target Name Target Country (HQ) Buyer(s) Buyer Country (HQ)
Q3 Warner Media United States Discovery United States
Q4 Telecom Italia Italy KKR United States
Q4 Altimeter Growth United States Grab Holdings Singapore
Q3 Suez SA France Ardian, Global Infrastructure | Multiple Countries
Management
Q4 Lionheart Acquisition Corp. Il | United States MSP Recovery United States
Q4 Medline Industries United States Investor Group Multiple Countries
Q3 Kansas City Southern United States Canadian Pacific Railway Canada
Q4 Celestial Transportation Ireland AerCap Holdings Ireland
Finance Ireland, GECAS
Trading Ireland, GE Capital
Aviation Services
Q1 Cerner Corporation United States Oracle Corporation United States
Q2 Afterpay Limited Australia Lanai (AU) 2 Australia

Top 10 Structured Finance Deals 2021

Date Sponsors Issuer, Series Amount (US$mil) Collateral Type
9/30/21 Rabobank BEST SME BV, 2021 19,237.5 Small-business loans
(Non-U.S.)
11/30/21 Intesa Sanpaolo Brera SEC Srl, 2021 RMBS 8,692.2 Resedential mortgages,
Non-U.S. residential loans
2/24/121 KBC Group Phoenix Funding, Ltd., 7 7,155.4 Resedential mortgages,
Non-U.S. residential loans
712121 Santander Group Fondo de Titulizacion RMBS | 6,600.1 Resedential mortgages,
Santander, 7 Non-U.S. residential loans
11/5/21 Yorkshire Building Society Tombac PLC, No. 3 6,544.3 Resedential mortgages,
Non-U.S. residential loans
3/12/121 Bank of America Wilmington Cards PLC, 6,055.4 Credit Cards
20211
2/26/21 Jupiter Seller Jupiter Mortgage PLC, No. 1 | 4,036.3 Resedential mortgages,
Non-U.S. residential loans
5/13/21 Nelnet Nelnet Student Loan Trust, 4,031.7 Student loans, private
2021-A accounts
3/25/21 Banque Populaire FCT ELIDE I, 2021-01 3,422.1 Resedential mortgages,
Non-U.S. residential loans
6/10/21 Grupo BBVA BBVA RMBS Fondo de 3,030.0 Resedential mortgages,
Titulizacion de Activos, 20 Non-U.S. residential loans

From Financial Services Green to DEI Gold: DEI in the Financial Services Industry 9



NASDAQ’S BOARD
DIVERSITY RULE

Leslie Richards-Yellen

Background

The Nasdaq Stock Market LLC (“Nasdaq”) is a self-regulato-

ry organization subject to regulatory oversight by the U.S.
Securities and Exchange Commission (the “SEC”). In late 2020,
Nasdaq proposed new listing requirements that would impact
many companies whose securities are traded on Nasdag’s
multi-trillion-dollar exchange. To increase board diversity of
Nasdag-listed companies, the proposals provided a minimum
expectation for board diversity and required, to the extent
permitted by applicable law, public disclosure of directors’ vol-
untary self-identification of gender, race and LGBTQ+ status.
On August 6, 2021, the SEC approved Nasdaq’s proposal as
Rules 5605(f) and 5606 (individually and respectively, “Rule
5605(f)” and “Rule 5606,” and collectively, the “Rules”).!

Upon the SEC’s formal approval of the Rules, Nasdaq became
the first U.S. exchange to set expectations for board diversity.
The Rules provide a multi-faceted approach to encourage
board diversity. This approach enhances the transparency of
diversity disclosure, addresses investor demand for diverse
boards, and leverages the positive correlations between
diverse directors and company performance. The Rules
disrupted the status quo by providing a roadmap to a new
normal in which cultivation of board diversity is a business
practice that companies should strive to achieve.

From my perspective as the Director of Global Diversity &
Inclusion at a major law firm and previous experience as an
inaugural member of the diversity committee for an influen-
tial financial services company, the Rules are a monumental
step forward for diversity, equity, and inclusion (“DEI”). The
Rules elegantly provide additional legitimacy for DEI efforts
by framing board diversity as a feature of good corporate
governance and a smart business practice. The disclosure
mandated by the Rules provides unprecedented transpar-
ency and consistency of diversity data across Nasdag-listed
companies. This will make boards more accountable for DEI
efforts.

The Rules are an inflection point for embedding DEI in the
financial services industry and will increase the momen-
tum of board and company diversity efforts. Prior to the
SEC’s approval of the Rules, one observer of corporate DEI
commented on the low number of diverse directors. “Yet it
will take until 207[6]—when the U.S. celebrates its tricen-
tennial, before the number of Fortune 500 board seats held
by minorities reaches the ABD’s? aspirational 40% board
representation rate. And while women and minorities have
made more progress in board representation for the Fortune

500 between 2016 and 2020 than between 2010 and 2016,
the average growth for minority representation on boards
since 2004 (the first year this data was collected) is less than
0.5% per year.”® With the adoption of the Rules, this timeline
will be accelerated.

Rule 5605 (f)

Rule 5605(f)(2)(A) requires, each Nasdag-listed company,
subject to certain exceptions, “must have, or explain why it
does not have, at least two members of its board of directors
who are Diverse,* including (i) at least one Diverse director
who self-identifies as Female;® and (ii) at least one Diverse
director who self-identifies as an Underrepresented Minori-
ty® or LGBTQ+.”

Rule 5606

After a gradual phase-in period, Rule 5606(a) requires each
applicable Nasdag-listed company to utilize a Board Diversi-
ty Matrix® to report voluntary director statistical information
on an annual basis. Public disclosure is required in the event
that a company doesn’t meet the diversity objectives set forth
in Rules. If a company fails to meet the diversity objectives,

it must explain which portions of the requirement it fails to
satisfy and why it doesn’t have two Diverse directors.

Rule 5605(f)(2)(B)(i) also provides a rubric for Foreign
Issuers?® to develop a working definition of which national
minority groups’ experiences, opportunities, and the biases
directed toward them are roughly equivalent to the defini-
tions of “Diverse” and “Underrepresented Minority” for U.S.
Nasdag-listed companies. For Foreign Issuers, an equivalent
definition of an “Underrepresented Minority” is an indi-
vidual who self-identifies “as an underrepresented individ-
ual based on national, racial, ethnic, indigenous, cultural,
religious or linguistic identity,” in the country of the Foreign
Issuer’s principal executive office.

Evolutionary Path of DEI in the Financial
Services Industry

Board Reflection

Although the Rules don’t require companies to achieve spe-
cific board diversity goals, due to the scrutiny of corporate
diversity that the Rules invite, many boards will engage

in reflection and introspection on their DEI progress. The
periodic disclosures mandated by the Rules may provide a
natural opportunity for a board to consider how its diver-
sity efforts compare with peers and to make beneficial
adjustments.

Good governance and board accountability will be further
strengthened when a company is obligated to disclose why

it didn’t meet the objectives of the Rules. Although Nasdaq
won't evaluate a company’s disclosure, the Rules seamlessly
set the stage for opportunities to explore barriers that impede
achieving board diversity. These internal explorations may

10 From Financial Services Green to DEI Gold: DEI in the Financial Services Industry



The disclosure mandated by the Rules provides

unprecedented transparency and consistency of
diversity data across Nasdaqg-listed companies.

increase the odds of developing innovative practices to sup-
port board diversity.

To maintain board diversity, companies will need to integrate
Diverse people into their boards and tend to their pipeline of
potential Diverse board members. A likely outcome related to
implementation of the Rules may be that many boards will
carefully hone their situational understanding of the compa-
ny’s overall DEI competitiveness and endeavor to make the
board and the company more welcoming to Diverse directors
and employees.

Recruitment and Retention of Diverse Employees

Beyond board composition, director’s experience in imple-
menting the Rules may have an impact on the company’s
recruitment and retention processes for Diverse employees.
After the SEC’s approval of the Rules, it’s hard to imagine a
scenario in which directors won’t have a new perspective on
how the company could enhance recruitment and retention
efforts of diverse employees. Examples of developing pro-
cesses that could have long-term impact might include:

+ managers identifying and investing in high potential
Diverse employees;

+ studying the effectiveness of the feedback and evalu-
ation processes while keeping an eye trained for any
evidence of bias;

« utilizing behavioral interviewing techniques to get a
more dynamic and less fixed view of candidates;

+ not utilizing educational pedigree as the only proxy for
competence or fitness for a job; and

+ analyzing which skills or experiences are more apt to
make candidates more successful at the company.

Development of Best Practices for all Employees

Counterintuitively, employees who aren’t Diverse people
will also benefit from the accountability structure created by

the Rules. As a company explores how to recruit and retain
Diverse directors, it may become apparent that it would be
beneficial if the lessons learned trickled down to other areas
in the company.

To boost retention of Diverse individuals, a company must
understand the impact of its processes and policies from the
perspectives of the Diverse people who work for the com-
pany. This examination may spark adaptations to existing
practices and/or the creation of novel approaches. An exam-
ple would be when a company demystifies career progression
by focusing on shaping the perspectives of “first-generation
professionals,” which can be inclusive of Diverse and non-Di-
verse individuals. This example illustrates that all employees
are advantaged as the career ladder, policies, and processes
become more inclusive and transparent.

Measurement

The Rules create a standard measurement of an important
business objective. This standard will enable investors,
shareholders, employees, third-party diversity evaluators,
and rating agencies to quickly compare and contrast compa-
nies’ efforts to satisfy the Rules and their diversity disclosure.
Over time it will become clearer the extent to which the
market values Diverse boards and easier to evaluate the per-
formance of Diverse boards verses boards that don’t achieve
board diversity.

A motivated board could set specific goals to obtain board
diversity. For example, a board could set goals on outreach
efforts by board members to talented Diverse board candi-
dates.

Guidance to Foreign Issuers

As companies outside of the United States grapple with
progressing DEIL the Rules may serve as a starting point to de-
termine which groups are historically underrepresented and
may support the development of corporate DEI efforts on a
global basis. As the profile of DEI becomes more prominent,
it will be easier and advantageous to strengthen DEI efforts
globally.
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Adoption of the Rules was a catalyst for improving

DEI efforts in the financial services industry.

Conclusion

The Rules are a bold strategy to increase director accountabil-
ity, board diversity, and disclosure. The structure of the Rules
encourages and nurtures meaningful organizational and cul-
tural change. Adoption of the Rules was a catalyst for improv-
ing DEI efforts in the financial services industry. It marked

a significant moment when a powerful organization’s views
on board diversity became an important feature of company
governance. I hope that Nasdaq’s belief that companies listed
on its exchange will be stronger as a result of compliance
with the Rules will be justified and become influential in
other market sectors. I believe that as companies evolve to
address the Rules, not only will board diversity and company
performance improve, but so too will companies become
more welcoming employers for a broader range of people.

© 2022 Leslie Richards-Yellen.

Endnotes

1. See the Securities Exchange Commission, Rel. No. 34-92590
(File Nos. SR-NASDAQ-2020-081; SR-NASDAQ-2020-082) Aug. 6,
2021 (the “Order”).

2. Alliance for Board Diversity is a collaboration of four leader-
ship organizations working to increase the representation of women
and people of color on boards. The four partner members are
Catalyst, The Executive Leadership Council, Hispanic Association
on Corporate Responsibility, and Leadership Education for Asian
Pacifics.

3. Catalyst, June 8, 2021, Fortune 500 Boards Still Decades Away
from Representation Parallel to the Presence of Women and Minori-
ties in the US Population (Media Release).

4. Note 18 of the Order defines “Diverse” pursuant to the Rule
as, “an individual who self-identifies in one or more of the follow-
ing categories: (i) Female, (ii) Underrepresented Minority, or (iii)
LGBTQ+. Also pursuant to the proposed Rule 5605(f)(1), “Female”
would be defined to mean an individual who self-identifies her
gender as woman, without regard to the individual’s designated sex
at birth; “Underrepresented Minority” would be defined to mean an
individual who self-identifies as one or more of the following: Black
or African American, Hispanic or Latinx, Asian, Native American or
Alaska Native, Native Hawaiian or Pacific Islander, or Two or More
Races or Ethnicities; and “LGBTQ+” would be defined to mean an
individual who self-identifies as any of the following: lesbian, gay,
bisexual, transgender, or as a member of the queer community.”

5.1d.

6.1d.

7.1d.

8. The Board Diversity Matrix is provided in section 5606(a).

9. Rule 5605(f)(1).
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CONNECTING

THE DOTS—
LEVERAGING
STRONG LAW FIRM
RELATIONSHIPS
TO MOVE THE DEI
NEEDLE IN-HOUSE

Autumn M. Hunter, Associate GC, MD,
Bank of America

Joanna Wade, Associate GC, SVP,
Bank of America

Raymond T. Abbott, Associate GC, MD,
Bank of America

Many years ago, one of Bank of America’s major law firms
asked whether we would be willing to provide one of their
diverse summer associates with a discreet “in-house” experi-
ence as part of their summer internship program. We agreed
and identified three separate in-house mentors (all alumni

of that particular law firm) supporting different businesses
throughout the Bank, and then we set about exposing that
summer intern to the work in-house attorneys perform. Most
importantly, however, the intern was exposed to how we inter-
act with outside counsel on Bank matters and what we expect
from counsel when we engage those firms. The reaction was
so positive from within the Legal Department and the law
firm, we asked other regional law firms whether a similar
program for their summer interns would be helpful. Over the
years the program has grown to as many as 15-20 interns from
6-8 different law firms, for a two-week program each July. The
program has expanded to include a series of internal train-
ing sessions so that, regardless of who the intern’s particular
mentors are, each intern has the opportunity to be exposed to
lawyers supporting many different businesses, serving very
different functions, and with different affinities. Although the
pandemic has upended what had been a historically regional
in-office program, the Bank managed to leverage the virtual
environment to expand the program to include both summer
interns and mentors from other cities.

From little seeds grow mighty trees. This is a small glimpse of
how even a discreet idea can hold power, with the benefit of
partnership.

Building an Inclusive Culture

Bank of America champions a culture of diversity, equity,
and inclusion (DEI) both internally through the recruiting,
developing, and retaining of diverse teammates, and exter-
nally through investments in our communities, partnerships
with organizations such as our law firms, and volunteerism.
Core among our values is the belief that being a diverse and
inclusive company makes us strong and is essential to our
ability to meet the needs of our employees, customers, cli-
ents, and communities, as we strive to be a key influencer in
the progress towards DEI and economic mobility in the com-
munities in which we live and work. This core value has long
served as a guiding principle for how we interact within our
Legal Department and in the relationships we seek to foster
with our outside counsel, whom we expect to have the same
shared commitment to diversity and inclusion—not only
because it is the right thing to do but also because diverse
perspectives promote more effective representation.

Yet as an institution and within the broader legal profession,
we are faced with the reality that the mission to achieve

a diverse, equitable, and inclusive culture is a long term
commitment engrained in our daily decisions. With Legal
Department teammates located in more than 15 cities across
the United States alone, maintaining a cohesive culture that
allows employees to feel heard and appreciated is a constant
focus. A critical component of that culture building is the
tone set from the top, where our Board of Directors, CEO,
General Counsel, and all senior management are deeply
committed to creating and maintaining a culture where all
employees can feel valued and where our organization’s
employees are representative of the clients we serve and the
communities in which we operate.

Aslong-time members of the Legal Department’s Diversity
and Inclusion Business Council (the “DIBC”), the authors also
recognize that the work of building and maintaining that cul-
ture is a shared and mutual responsibility within our Depart-
ment—we must consider the feedback we receive from our
1,000+ Legal Department colleagues to help us understand
and define what an inclusive culture looks like to them. Over
the years, as we have enlisted additional help for projects, ex-
panded task forces to include more employees from different
regions, and expanded the ranks of the DIBC itself, we have
observed a steady increase in the shared “ownership” of our
goals. We are not acting solely on a mandate from the top; we
are joining together to help create the kind of workplace and
professional community where each of us wants to work.

Redefining and Redoubling Our Partnership
with Law Firms

In 2016, members of the DIBC traveled from all over the
country and gathered together in Charlotte for our annual
meeting, a two-day event where we shared ideas, and food,
and hugs—experiences which the pandemic has taught us to
never again take for granted. That year, one of the first items
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The conversations we have had with outside counsel
[] serve as an important reminder of the power

that a client can have in shaping the
development of an attorney at a law firm.

on the group’s agenda was the re-consideration of our Mis-
sion Statement. Although the internal culture was our prima-
ry focus, we recognized that the issues we faced were shared
across the legal profession more broadly. We were faced with
the reality that other professions seemed to be evolving more
rapidly to a diverse workforce than the legal profession had
been able to achieve, notwithstanding the many public state-
ments from industry groups and law firms that this was a
long-term goal. The DIBC determined that we should expand
our Mission Statement to “promote education, awareness
and dialogue within both the Legal Department and the legal
profession as a whole” This wasn’t a reflection that the Bank
necessarily had discovered a solution to the legal profession’s
challenges—which persist to this day—but a recognition that
our goals are inextricably linked.

In recent years, our routine conversations and check-ins with
law firms have shifted from not only what the Bank expects
of its outside counsel, but what the Bank can do to help the
firms on their DEI journey. By taking this relationship-based
approach, we have worked to recognize firms that have
shined among their peers, but we also partner with firms that
have struggled to achieve their own diversity goals. Indeed,
some of those firms have made such strides that they’ve gone
on to win our DIBC’s annual law firm diversity award, and
we have undoubtedly seen progress across our partnerships.

To drive more meaningful change, we re-doubled our efforts

to communicate our values, to understand the firms’ successes
and challenges, and to address how we could partner to achieve
shared goals. The Bank has long been collecting data from ma-
jority and minority-owned law firm providers, but over time we
have expanded our metrics to include granular data on staffing,
work allocation, and fee distribution. The metrics include the
distribution of work across attorneys of diverse categories, in-
cluding gender, race, ethnicity, sexual orientation, and disability.

But data collection is not enough, particularly given the
resource constraints law firms face in responding to client
surveys and requests. We also re-doubled our efforts to really
use the data we were receiving in our relationships with
outside counsel. We imbedded the data into performance
reviews held with our firms—making the diversity discussion
aregular and recurring part of evaluating the firms’ overall

services. The dialogue that emerges has both quantitative
and qualitative components, as firms describe aspirations
for their own organizations and share struggles they have
experienced in realizing them.

Partnering with Outside Counsel

In adopting this relationship-based approach with outside
counsel, we also work to participate in ways large and small,
understanding that both have value and opportunity for
impact. These opportunities can present themselves through
mentorship, sponsorship, partnering on programs, and even
just being present to support the firms in their efforts.

The conversations we have had with outside counsel also
serve as an important reminder of the power that a client
can have in shaping the development of an attorney at a law
firm. We received requests from law firms, for example, who
had identified emerging diverse talent whom they felt could
benefit from more exposure to the Bank, directly connected
to our commitment to seek diverse staffing on Bank matters.
But some senior leaders in the Bank’s legal department want-
ed to take a more proactive approach in their partnership
with our law firms—to identify mid-level or senior associates,
or even a junior partner, who had already been exposed to
the Bank on one of its matters and had performed success-
fully, and consciously begin the process of expanding that
attorney’s exposure to in-house counsel and business people
and to actively encourage the firm to assign those attorneys
to our matters. The benefit of true sponsorship cannot be
over-estimated, but it requires a great deal of commitment
on the part of the sponsor. Although requests from law firms
to “sponsor” their associates are always welcomed, we have
discovered that taking an active approach ourselves can feel
more “organic” and help improve the outcome.

Another way we have successfully partnered with outside
counsel is through Continuing Legal Education (CLE) pro-
gramming. Throughout the year, we work with both majori-
ty- and minority-owned law firms to bring CLE programming
to the Legal Department. In addition to providing the op-
portunity for firms to share their insights with our in-house
colleagues, the programs also provide an opportunity to
introduce, or gain additional exposure for, diverse attorneys
within the firms. Some programs are DEI-related themselves,
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Market research, as well as the Bank’s own research,

supports the conclusion that diverse teams generally yield
better business results with lower risks.

such as recent CLEs on avoiding racial bias in jury selection,
the impact of COVID-19 on women in the workplace, the
rise of AAPT hate during COVID-19, the evolution of the
Mansfield rule, voting rights issues, imposter syndrome, the
Supreme Court’s affirmative action jurisprudence, and legal
developments affecting Native American communities. Oth-
er programs relate to emerging legal issues affecting our lines
of business. Regardless of the topic, each program provides
an opportunity to connect Bank of America lawyers with
richly diverse teams from our law firms, further enhancing
the relationship.

Finally, sometimes being present is all that is asked for. For
example, one of our law firms was re-launching their
LGBTQ+ network and had engaged the Parents, Families,

and Friends of Lesbians and Gays (“PFLAG”) organization to
conduct training for the firm. The new head of the network
shared that the firm’s senior management was very support-
ive and wanted this “launch” event to be successful, but he
also appreciated how busy everyone was and had some resid-
ual concern about how well attended the breakfast meeting
might be from those outside the network itself. He was aware
of the efforts the Bank’s legal department had taken to build
allyship for the Bank’s LGBTQ+ network and how we had
encouraged everyone in the department to undergo training
to ensure that we were all the strongest allies we could be for
our LGBTQ+ colleagues, and he asked whether some senior
attorneys from the Bank could attend their launch break-
fast. The General Counsel, a deputy general counsel and15
other attorneys from the Bank agreed to attend the breakfast
training. The firm’s partnership was well represented at the
breakfast. The network head, and the firm’s senior manage-
ment, expressed their gratitude—although everyone wanted
this initiative to be successful, the Bank’s presence almost
certainly helped motivate some partners who were otherwise
very busy to attend, and the network head acknowledged
that for the network employees themselves there is a tan-
gible difference between “knowing” that the partnership is
supportive, and actually witnessing them participating in the
conversations prompted by the training.

Conclusion

Market research, as well as the Bank’s own research,' supports
the conclusion that diverse teams generally yield better busi-
ness results with lower risks. A team that represents a diversi-
ty of perspectives is more likely to identify creative solutions
to difficult problems and will be less likely to miss “unin-
tended” consequences or foreseeable risks. Identifying risks
and helping to shape operating models that mitigate those
risks have always been critical roles for Bank of America legal
employees. We are convinced that creating and supporting
diverse teams (internally and externally) has allowed us to be
increasingly successful at delivering on this goal—particularly
as management challenges us to “look around the corner”
and anticipate risks that have not yet emerged, but may, as a
consequence of rapidly changing markets and/or novel finan-
cial instruments or product offerings. Our goal of expanding
our Mission Statement to promote dialogue and efforts in the
broader legal profession was in recognition that the issues we
were struggling to solve were broader than our own institu-
tion and required partnership with other participants in the
legal profession if we really hoped to address them. What we
may not have appreciated at the time was the very tangible
benefit to our own teammates that flowed from those part-
nerships. As we have sought to enlist additional colleagues to
help with these endeavors, we have witnessed the individual
empowerment that flows from those efforts. Our colleagues
are helping to shape change in our profession, and they have
come to appreciate and celebrate their power as individuals
to shape and deliver on the Bank’s commitment to create and
maintain a diverse and inclusive workforce.

© 2022 Bank of America Corporation.

Endnotes

1. See Diversity, Equity & Inclusion: The High Cost of Slow Pro-
gress, Bank of America Institute, available at https://business.bofa.
com/content/dam/flagship/bank-of-america-institute/esg/dei-high-
cost-of-slow-progress-april-2022.pdf.
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LEGAL PROFESSION
DIVERSITY AND
INCLUSION IN

THE FINANCIAL
SERVICES
INDUSTRY:
CONTINUUM OF
CHALLENGES AND
SUCCESSES AT
JPMORGAN CHASE

Nuris Portuondo, Jeannette Molina and
Keita Young - Executive Directors and
Assistant General Counsel; and Marisol
Rubecindo - Managing Director and Legal
Chief of Staff, JPMorgan Chase

For decades, industries across the country have engaged in

a dialogue around diversity and inclusion in the workplace.
Data have established that a diverse and inclusive work envi-
ronment is not only good for employee morale but is also good
for business. While the business case for diversity is indeed
well-documented, it has proven an insufficient driver to move
the needle and meaningfully increase workforce representa-
tion among historically underrepresented demographic
groups. The legal profession remains one of the least diverse of
any profession. Leading legal publications continue to publish
bleak statistics showing representation of women, Black, Lati-
no and Hispanic, Asian, and Native Americans lawyers with
dismal percentages that do not align to the continually shifting
race, gender, and population density and workforce metrics for
demographics in the United States. Recently, many companies
have taken a more critical look at where they are relative to
their diversity, equity, and inclusion (“DEI”) goals and how
they might achieve greater traction on their efforts.

While the strong business case for gender, ethnic, and cultural
diversity remains at the core of many organizations’ stated
goals, there are no generally utilized standards in the corporate
world to manage and assess diversity and inclusion policies,
practices, and results. That’s not to suggest that any specific
approach would be effective across industries or sectors or that
mandates or quotas on representation should be established,
as they are not only unlawful, but would ultimately fail in the
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absence of a culture shift that embraces the benefits of diversi-
ty and commits to undertaking meaningful action to achieve
identified goals.

In an effort aimed at holding financial institutions accounta-
ble to diversity and inclusion efforts, regulators in the finan-
cial industry issued in 2015 intra-agency standards offering

a framework for assessing diversity policies and practices

that involve submission of a self-assessment to their primary
financial regulator on a voluntary basis. The standards provide
an overall framework and certain hallmarks that might be
expected in an effective DEI approach. It is unclear whether
more specific rule-based guidance will be provided.

There is no singular way to achieve sustained success, but a
multifaceted approach that is anchored in committed lead-
ership and deeply embedded culture would seem critical.
JPMorgan Chase has taken a solutions-based approach focused
on changing outcomes by setting goals, designing carefully
crafted strategies to achieve them and tracking, with accounta-
bility, for progress. We will focus on two strategies for success:
creating culture and developing strategic partnerships.

Creating Culture

A diverse workforce is a competitive advantage that enables
organizations to best serve its employees, customers, clients, and
communities. To be successful, the organization must embed
DEI into business principles and core values that lie at the heart
of everything it does. DEI in the legal profession, and more gen-
erally, involves a great deal more than including diversity as an
agenda item at regular meetings. It requires fostering a culture of
respect, equity, and inclusion that truly respects and appreciates
diversity — building a culture where all feel welcome, and no one
is excluded or left behind. To start, businesses should recognize
the vast array of talent across demographic groups and strive

to build a workforce that attracts top talent from all available
sources and communities. Doing so effectively is a journey that
requires significant learning, employing new tools and channels,
different ways of thinking and strong coordination within the or-
ganization to avoid unconscious bias, and making sound sourc-
ing, recruiting, and hiring decisions. To advance goals to achieve
a more inclusive workplace culture, an organization should ad-
dress bias, explicit and implicit, through continuous messaging,
establishing appropriate controls standards, and implementing
training. Mentorship and sponsorship programs offer employees
an opportunity to develop relationships with individuals who
can assist them in addressing challenges that otherwise might
negatively impact broader efforts to foster a diverse and inclu-
sive working environment. Empowering employees to bring
their best, most productive, selves to the workplace requires
removing barriers that do not respect or appreciate differences
and providing clear examples and demonstrated support from
leadership of the commitment to DEL Direct involvement from
leaders in business resource groups and affinity organizations

is one example that underscores messages of recognition and
inclusion among individuals in underrepresented groups that
often face challenges feeling that they belong.

17



Empowering employees to bring their best, most
productive, selves to the workplace requires removing

barriers that do not respect or appreciate differences and
providing clear examples and demonstrated support from
leadership of the commitment to DEI.

AtJPMorgan Chase our commitment to DEI runs deep in our
company culture. It is a crucial aspect of our considerations,

as we weave the DEI focus through how we do business, from
our supply chain partners to the customers who rely on our
services. “Our diverse and global workforce is a competitive
advantage. Building diverse teams not only strengthens our
business and our culture, but also broadens the range of ideas
and solutions we can offer” David Miree, Global Head of Diver-
sity, Equity & Inclusion, JPMorgan Chase & Co.

Developing Strategic Partnerships

The saying “it takes a village .. ” conveys the message that it
takes many people to provide a good environment for growth,
and in the DEI context it would make little sense to tackle the
challenges alone without leveraging the infrastructure and
experiences (both successes and failures) of others that have
paved the way. Strategic partnerships with bar associations,
affinity groups, and other leading organizations, as well as in-
dividuals who have researched and extracted key themes and
learnings in the DEI space, allow corporations to coordinate,
collaborate and draw from the most effective practices. Many
of the programs and initiatives in the corporate world started
with a leading organization charting a new path and if proven
successful, quickly gained ground more broadly. For exam-
ple, the Institute for Inclusion in the Legal Profession (“IILP”)
has provided thought leadership; the National Association

of Minority & Women Owned Law Firms (‘“NAMWOLF”) has
provided a network of legal professionals; the Minority Corpo-
rate Counsel Association (“MCCA”) has provided statistics and
benchmarks; and the list goes on.

It is also important for corporations to leverage their influence
and brand and align their business principles behind signifi-
cant efforts that further the DEI goals of the corporation as it
partners with other stakeholders in the endeavor. JPMorgan
Chase has done this at both the macro and micro level.

Diverse Outside Counsel

At the macro level JPMorgan Chase has long emphasized the
importance of diversity with respect to the engagement of
outside counsel. The specific commitment of increasing op-
portunities to consider and engage diverse legal professionals

to handle and lead our legal matters is one that our General
Counsel, Stacey Friedman, along with General Counsels of
eleven other global financial services institutions, made in
an open letter to the legal community in September 2020. In
support of its commitment, the JPMorgan Chase Legal De-
partment created a strategic priority to take proactive steps to
identify and include among those considered when making
outside counsel selection decisions, diverse lawyers and di-
verse-owned firms and, in addition, established goals around
increased spend with diverse legal professionals and created
an infrastructure to track metrics related to spend, as well as,
overall law firm diversity efforts and progress.

ReEntry Program

An example of a diversity and inclusion effort that the firm has
undertaken at the micro level is JPMC’s ReEntry Program, with
strong origins and participation within the Legal Department.
The firm recognizes that careers do not always follow a con-
ventional path and especially, although not uniquely, women
sometimes experience career breaks. The ReEntry Program offers
experienced professionals, who are currently on an extended
career break of at least two years, the support and resources need-
ed to relaunch their careers. ReEntry is a 15- week paid fellow-
ship program targeting candidates at the VP level or equivalent.
Fellows are placed into an assignment team, not rotational, and
full-time placements are expected at the conclusion of the 15
weeks pending the outcome of performance.

Again, no singular approach, program or initiative will solve
the inherent and persistent issues that have resulted in
underrepresentation among certain demographic groups in
corporate America generally or in the legal profession. While
challenges persist, we are committed to learning and growing
as we continue to focus on solutions and strive toward our
goals. The solutions require that financial services and other
corporations imbed DEI into the corporate culture, that we
take advantage of partnerships with strategically aligned pro-
gramming to tackle the effort, and that we continually assess
our progress, holding leaders accountable for their efforts
and adjusting our approach as necessary to continue to move
forward to achieving our DEI goals.

© 2022 JPMorgan Chase & Co.
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OPPORTUNITIES
FOR DIVERSITY,
EQUITY, AND
INCLUSION IN

THE FINANCIAL
SERVICES INDUSTRY

Corin R. Swift, Partner, Sidley Austin LLP,
and D’Juan B. Jones, Managing Associate,
Sidley Austin LLP

In recent years, the topic of Diversity, Equity, and Inclusion
(“DE&I”) has been at the forefront of discussions in personal,
political, and professional spaces. Many of these conversations
center on the same question: how can the playing field be
leveled for underrepresented individuals to ensure they have
the same support, representation, and opportunity as their
counterparts? The issues that need to be addressed within pro-
fessional settings, irrespective of industry, are largely the same.
There is the need to, among other things, create and maintain
a pipeline of diverse talent, retain that talent, nurture that tal-
ent, and advance that talent; combat unconscious bias within
the workplace; address the isolation experienced by many un-
derrepresented individuals; and communicate the importance
of DE&I initiatives to ensure buy-in from all stakeholders.

While there are commonalities among the issues facing

DE&I efforts across varied professional settings, the financial
services industry is uniquely positioned to devise and support
solutions. Diversity in the financial services industry does not
match the diversity of our nation. Leadership commitment

to diversity, however, and the highly regulated nature of the
industry opens the door to solutions that may not be available
in other professions. As a result, it is incumbent upon players
in the financial services industry—including lawyers—to cap-
italize on these opportunities, push for change, and hold one
another accountable.

Regulation and the Financial Services Industry

The financial services industry is one of the most regulated
industries in the nation. Indeed, financial firms are subject to
statutes, regulations, and rules at both the state and federal
levels, enforced by a myriad of regulatory agencies, as well as
private organizations. In recent years, the topic of DE&I has
permeated this ever-changing regulatory landscape—with
both regulators and regulated entities increasing their focus on
DE&I and making it a priority.

The 2008 financial crisis caused widespread hardship to con-
sumers and the financial services industry. Reported statistics
demonstrate that communities of color, some of which were
targeted by predatory practices, were disproportionally im-
pacted both as consumers and employees of financial services
companies. Likewise, with the economic downturn, opportu-
nities for women-owned and minority-owned businesses de-
creased significantly. The impact from the financial crisis has
been long-lasting for diverse populations and many believe
that concerted efforts to promote diversity ideals were set back
as a result of this crisis.

In 2010, to address these issues, members of the Congres-
sional Black Caucus, led by Congresswoman Maxine Waters,
began to propose legislation that had two goals: (1) to prevent
economic downturns from disproportionally impacting
minority communities, employees, and businesses; and (2) to
ensure that financial services companies are held accountable
through data collection and self-analysis. As a result, Congress
passed section 342 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act. Section 342 created the Office of
Minority and Women Inclusion (OMWI) in federal agencies
that regulate the financial services industry, including the
Federal Reserve Board (FRB), the Federal Deposit Insurance
Corporation (FDIC), the Securities and Exchange Commission
(SEC), and the Office of the Comptroller (OCC). OMWI within
these federal agencies is responsible for promoting diversity in
management, employment, and business activities, including
ensuring the fair inclusion and use of minorities, women, and
minority- and women-owned businesses, law firms, and inves-
tors in contracting and investment opportunities.

In addition, regulators have also taken steps to assess the rela-
tionship between industry practices and DE&I. For example, in
July 2020, the Financial Industry Regulatory Authority (FINRA)
formed a Racial Justice Task Force to identify steps it could take
to foster greater inclusiveness and eliminate prejudice within
the organization, community, and the securities industry. This
work included gathering feedback from the industry regarding
which FINRA rules and market practices might have disparate
impacts on underrepresented individuals, as well as suggestions
for ways in which FINRA could work to foster diversity, inclu-
sion, and equal opportunity in the broker-dealer industry.

Financial market regulators have also adopted rules intended
to promote DE&I for market participants. In August 2021,
the SEC approved the Board Diversity Rule proposed by the
Nasdaq stock exchange requiring most companies listed on
the exchange to disclose annually aggregated statistical infor-
mation about board members’ gender, race, ethnicity, and LG-
BTQ+ status. Under the Nasdaq rule, companies are required
to either meet certain thresholds or explain why they failed
to do so. Moreover, in July 2021, the New York Department
of Financial Services (DFS) issued industry guidance entitled
“Diversity, Equity and Inclusion and Corporate Governance,”
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The ability to track and analyze data, and to impose
regulatory standards, are unique aspects of the financial

services industry that can be leveraged to
support DE&I efforts.

requesting that certain financial institutions respond to a sur-
vey requesting information concerning whether the entity has
a written diversity policy; how often the entity’s senior man-
agement reports on diversity related efforts to its board; and
the race and gender of each board member and each member
of senior management.

Regulatory efforts regarding DE&I within the financial services
industry are part of larger legislative efforts nationwide.
California was one of the first states to attempt to legislate
diversity requirements for corporations, enacting two separate
laws—one requiring a minimum number of female directors
and the other requiring a minimum number of directors from
underrepresented communities, and imposing fines starting
at $100,000 for noncompliance. However, both laws were
struck down earlier this year as violative of the Equal Protec-
tion Clause of the California constitution, and are currently
on appeal. Other states have enacted or proposed legislation
requiring board diversity (Washington) or disclosure of board
diversity statistics (Illinois, New York, Maryland).

Promoting DE&I Within the Financial Industry

The statutes, rules, and regulations related to DE&I are critical
tools, and lawyers have a role in ensuring that financial insti-
tutions satisfy these requirements (including among legal pro-
fessionals). The financial service industry requirements largely
focus on tracking and reporting DE&I metrics, consistent with
the data-driven nature of the industry generally. Using this
data to show why DE&I matters and how it makes business
sense can help solidify buy-in from business stakeholders. In
fact, a May 2020 study by McKinsey & Company found that
companies with the greatest ethnic diversity on executive
teams outperformed those with the least by 36% in profita-
bility. The same report found that companies with more than
30% women on their executive teams are significantly more
likely to outperform those with fewer or no women executives.
Moreover, lawyers have the ability to instill in business stake-
holders that these DE&I benchmarks are just as important as
the other rules and regulations to which they are subject.

Lawyers can also help financial institutions foster a level
playing field for underrepresented individuals in other key
ways. There are many barriers between an underrepresented
individual and a law degree. Many people within underrepre-
sented communities are first-generation students and, because
of this, lack the network, resources, and knowledge to navigate
higher education—barriers that lawyers can help reduce or
eliminate. Increasingly, law firms and financial institutions are

investing in week-long or summer-long programs that expose
high school students to the industry. While this is an impor-
tant step, it should be seen as a building block, not the final
product. These programs can be expanded to become long-
term sponsorships that include providing financial assistance
for education; providing advice on mundane but significant
matters such as completing college applications, attending
college interviews, or selecting an undergraduate major; and
maintaining mentorship as the student matriculates through
undergraduate and graduate school. Such programs can result
in an increase in diverse students obtaining graduate degrees
and entering the financial industry.

Of course, the pipeline efforts will not be instantaneous, and it
may take years to see the fruits of the labor. In the near term,
there are other key ways that lawyers can promote DE&I. As an
initial matter, support for high school or college internships,
mentoring, and networking all create opportunities to foster
interest and knowledge about the financial services industry.
Law firms, financial firms, and regulators can expand recruiting
efforts at diverse colleges or law schools such as historically
Black colleges and universities (“HBCUs”). Recruiting is just

the first step, and lawyers at firms, institutions, and regulators
seeking to maintain talent must be intentional in helping young
professionals and students build a professional network, a

book of business, and an indispensable skillset. By so doing,
underrepresented lawyers will be positioned and prepared to
assume leadership positions. An increase in diversity among
the leadership will likely also impact recruiting and retention

of underrepresented lawyers. That is, diverse attorneys seeing
themselves represented in leadership will help combat imposter
syndrome, reduce the feeling of isolation felt by many underrep-
resented lawyers, and make clear that the organization values
the advancement of diverse attorneys and DE&L

The growing DE&I regulatory requirements underscore the
importance of DE&I in our industry. But it requires a buy-in
from all stakeholders to make meaningful progress. The ability
to track and analyze data, and to impose regulatory standards,
are unique aspects of the financial services industry that can
be leveraged to support DE&I efforts. Our efforts to increase
representation and level the playing field for underrepresented
individuals must be intentional, consistent, and innovative.
Together, we can make meaningful, positive change within the
industry.

© 2022 Corin R. Swift and D’Juan B. Jones.
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REACHING NEW
HEIGHTS TOGETHER

Anonymous

Similarities equal security; people are generally hardwired to
feel safer with those who are similar, and consensus is easier
when individuals share common backgrounds and therefore
a similar lens to viewing the world. However, just as stay-
ing in our own bubbles is a hindrance to our own personal
growth, it threatens continued growth and success.

DEI spans much more than discussed here, as there are many
more diverse groups, histories, and experiences to learn
about. This is simply my personal perspective and view from
the lens of my personal experiences and observations.

Born and raised in Hawai'i, our 50th state, I am a yonsei,

a fourth generation Japanese-American woman. My
great-grandparents immigrated to Hawai'i from southern
Japan sometime in the early 1900s with hopes of a better

life for themselves and their families. They labored for long
hours in the sugar plantations in the hot sun for little pay
and lived in tight quarters. Still, life was good despite the
sacrifices because there was hope. Famous phrases passed on
from these times like “Kodomo no tame ni”—for the sake of
the children—“Nana Korobi Ya Oki”—fall down seven times,
get up eight—speak to the character of humility, sacrifice and
grit of these ancestors we're proud of.

Even after World War II, life in Hawai'i was based on the
plantation agricultural economy. Many WWII veterans who
returned home as heroes faced significant hurdles obtaining
loans to buy homes or start businesses due to social inequi-
ties. In fact, several banks in Hawai'i were formed around this
time to provide opportunities for ethnic minorities to obtain
financing for their dreams.

My maternal grandfather stopped going to school in the
eighth grade in order to work full time to help support his
family and younger siblings. Later while in the military, he
sent home his pay and upon returning home he learned all
the funds he sent back were spent on the family—this was
accepted and not unusual.

Since my grandfather did not have a higher education and
was not exposed to finances or banking, it was foreign. Just a
couple of generations ago, there were fewer resources and in-
formation available, and most people did not grow up talking
or learning about financial issues from their families. Frankly,
I didn’t know a lot about finances until I joined the bank and
was exposed to a myriad of new concepts.
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Another issue is that certain cultures prevalent in Hawai’i are
not comfortable speaking about money and finances openly.
It is also considered rude to ask others certain personal ques-
tions tied to finances. While well intentioned, that mindset
also impedes sharing of financial knowledge and exposure if
one learns “it’s bad to talk about money.” Furthermore, some
other cultures have completely different financial concepts
than the American banking system. For example, for some,
the concept of an inter-family loan may be completely for-
eign, because family funds are pooled, so it’s not possible for
one family member to “owe” another. This pooled resource
mindset has historical roots which need to be understood
before individuals can take personal steps towards financial
stability.

Lastly, the financial services industry can be intimidating
with new words and concepts. The intimidation and discom-
fort with financial services leads to a lack of diversity in the
candidates that work in it, which makes it more difficult for
“others” to break into a highly relationship-based industry,
which then perpetuates the same cycles. A customer will nat-
urally be more comfortable working with an employee who
is similar to them as similarities equal security.

Many years after my grandfather’s experiences, as a fourth
generation Japanese-American woman I became an attorney
then banker at one of Hawai'i’s largest and oldest financial
institutions. The world has shifted at a far greater pace in the
last several decades than generations before but we still have
much to achieve.

There are many things we continue because “it has always
been done that way,” without questioning whether it still
serves us in new times. Bringing diverse individuals and en-
tities together questions the status quo, which is not always
most efficient, but in evaluating what we do, we can exam-
ine, identify, and brainstorm together ways to best position
ourselves for the future. The world has quickly become more
interconnected and a combination of differences that shape
our view of the world, our perspective, and our approach is
important to move forward and reach new heights in this
next chapter of financial services history.
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ABOUT IILP

The Institute for Inclusion in the Legal Profession (“IILP”) is the legal
profession’s leading diversity, equity, and inclusion (“DEI”) think tank.
Since 2009, IILP has provided the profession with a unique set of empirical
tools to facilitate a more diverse, equitable, and inclusive legal profession
that is reflective of the society which it serves. Widely recognized as

the authoritative source for DEI in the legal profession, IILP’s innovative
educational programs, research, and publications inspire the profession to
think about, and approach, its persistent DEI challenges in new ways.

IILP differs from other organizations that are concerned about diversity in
the legal profession in two crucial ways:

¢ |ILP emphasizes inclusion rather than simple diversity; and,
¢ |ILP focuses upon the profession as a whole rather than upon a
particular practice setting or a specific type of diversity.

As a 501(c)(3) organization, IILP works cooperatively and collaboratively
with all relevant stakeholders, including bar associations, law schools,
corporate law departments, law firms of all sizes, and government

agencies. It addresses diversity in all its manifestations—race/ethnicity,
gender, nationality, disabilities, LGBT, religion, geography, generation, etc.—
appreciating distinctive needs while recognizing the different strategies and
resources that are integral to, and appropriate for, facilitating the level of
collaboration and partnership needed to achieve success in its mission.

IILP sees its role as filling gaps and expanding the “choir.” Its integrated,
multifaceted, common-sense programming and research do not duplicate
what already exists but rather seeks to fill voids that others have left
unaddressed. IILP does this by engaging the traditional groups of lawyers
who are diverse while also reaching out to other groups that have often
been overlooked and ignored in diversity efforts. IILP includes anyone who
wishes to be part of making the legal profession the best that it can be
through Real change. Now.

Real change. Now.

Institute for Inclusion
in the Legal Profession
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IAT Insurance Group, Inc.
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